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Introduction
Despite recent economic troubles, Japan remains an industrial
power. However, many Westerners do not see Japan as a cultural

equal. In part, this stems from persistent gender discrimination that
pervades Japanese society. In today's modern age, traditional values
of most countries seem to be slipping quickly and quietly into the
past. Yet, traditional culture and values maintain a stronghold in

Japan. It is true that Japanese youth are beginning to break away
from these traditions, but in Japan the process has been markedly
slower than other countries. Many commentators discuss the ancient

Confucian tradition as a way to explain Japanese social cohesiveness
and emphasis on traditional values of loyalty and obedience.
However, this analysis is too simplistic as these values and traditions
are not inherent in the Japanese culture, but rather a tool of the

government to generate consensus and build a national ethos. One
such way the government has used Confucian values in order to build
support for a policy agenda is the use of slogans. Ryousai kenbo
1. Japan currently ranks 19" of 23 nations surveyed by the Economic Planning
Agency concerning the ease and comfort in the workplace felt by women in each
country. The ranking is determined by the average index of progress in equal
employment, circumstances faced by those at work, and the sharing of housework
and childcare. Japan's ranking is among the lowest of all industrialized nations. See
Gender Equality Bill Has Worthy Aim, THE YOMIURI SHIMBUN, April 19, 1999,

availableat 1999 WL 5467405.
In another recent study conducted by the United Nations, Japan placed third on the
human development index which measures citizens' average life span, educational
standards and income. However, Japan ranks 37" on the gender empowerment
measurement which measures the decision-making ability of women in 104 countries
by comparing income and the percentage of women working as expert-level officials,
managers and politicians. Only six countries have a wider gap between the two
rankings. See Gender Discrimination Slammed in White Paper, THE YOMIURI
SHIMBUN, July 5, 1997, availableat 1997 WL 12252470.
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means "good-wife, wise mother." It was first introduced in the Meiji
period as a government social policy to encourage women to focus on
motherhood and raising loyal subjects to the emperor.2
This slogan and others have been resurrected by the government
time after time, whenever it needed to build a popular consensus.
Yet, it has created a myth of destiny for Japanese women that
remains in present day culture resulting in widespread discrimination
of women. While women are subjected to discrimination throughout
the world, in no other industrialized nation is gender discrimination
more prevalent.3 "Often called shokuba no hana (office flowers),
most women workers in Japan work in clerical positions where their
jobs consist of copying documents, mailing letters, answering the
phone, and making tea for male employees.4 These women face
discrimination on a daily basis. Physical appearance is used by many
employers in the hiring process, since oftentimes women are hired for
male employees to flirt with as well as to work.5
Despite this widespread discrimination, women are becoming an
2. See SHARON NOLTE & SALLY ANN HASTINGS, The Meiji State's Policy

Towards Women, 1890-1910, in RECREATING JAPANESE WOMEN, 1600-1945 151, 152
(Gail Lee Bernstein ed., 1991).
3. See Helen A. Goff, Glass Ceilings in the Land of the Rising Sons: The Failure
of Workplace Gender Discrimination Law and Policy in Japan, 26 LAW & POL'Y
INT'L Bus. 1147 (1995).
4. See M. Diana Helweg, Note, Japan'sEqual Employment Opportunity Act: A
Five-Year Look at Its Effectiveness, 9 B.U. INT'L L.J. 293, 295 (1991). Japanese
companies hiring practices have traditionally followed this cultural stereotype. Most
companies primarily recruit women employees among high school or two-year
college graduates rather than women who attend a four-year university. See Kiyoko
Kamio Knapp, Note, Still Office Flowers: Japanese Women Betrayed by the Equal
Employment Opportunity Law, 18 HARV. WOMEN'S L.J. 83, 89 (1995). This hiring
practice serves two purposes. First, less educated women are more willing to perform
the menial tasks at lower wages than university educated women. See id. Second, as
women employees are expected to quit upon marriage or pregnancy, women who
attend two-year colleges are able to work longer than those attending a university. Id.
at 90. Women who do not quit upon marriage often bring social criticism upon her
husband's ability to support her. See Becky Kukuk, Note, Eastern Men, Western
Women: Coping With the Effects of Japanese Culture in the United States Workplace,
28 GOLDEN GATE U.L. REv 177, 193 (1998).
5. See Helweg, supra note 4, at 295-96. One major bookstore had secret hiring
guidelines for women employees. Women unsuitable for employment included those
women who were "[divorced], women who belong to political or religious groups,
women who respect passionate artists like Vincent Van Gogh..., women living in
rented rooms and daughters of professors or wives of teachers." The bookstore also
prohibited hiring "ugly women," "short women-those less than 140 centimeters," and
"women with spectacles." See William H. Lash III, Unwelcome Imports: Racism,
Sexism, and ForeignInvestment, 13 MICH. J. INT'L L. 1, 20-1 n.142 (1991).
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ever more important part of the Japanese workforce. In 1993, women
constituted 38.6% of the entire workforce, which has been a steady
increase from the previous decade. While Japan remained an
economic superpower, its business practices were unchallenged by
Japanese government, business, or social elites and many
commentators praised the employment system as the source of the
economic miracle.7 However, economic constraints and a rise of
individualism among Japan's younger generations are causing intense
pressure on the rigid corporate structure."
In 1985 amid international and domestic pressure, Japan enacted
the Equal Employment Opportunity Law (EEOL). Many viewed it
as an era of change, one that would see Japanese women rise to
equality with male co-workers.' However, equal employment never
materialized.
Most scholars now view the EEOL as a toothless law
representing virtually no measure of equality."0 In 1997, once again,
the Japanese Diet" revisited the Equal Employment Opportunity
Law, this time adding sanctions and removing special restrictions for
working women. It is too early to judge whether the revised EEOL
will do more than its predecessor in creating true gender equality as it
became effective less than one year ago on April 1, 1999. However,
historical context and the experience of the 1985 EEOL provide
insights into the future of gender equality in Japan.
This note will first lay a foundation in part II providing a brief
description of the Japanese corporate world and a historical context
of women in Japanese society. Part III will discuss the pressures, both
6. See Knapp, supra note 4, at 94.
7. Knapp, supra note 4, at n.12.
8. See id. at 85.
9. See generally Loraine Parkinson, Note, Japan's Equal Employment
Opportunity Law: An Alternative Approach to Social Change,89 COLuM. L. REv. 604

(1989).
10. See generally, Goff, supra note 3; Helweg, supra note 4; Knapp, supra note 4.
11. The Japanese National Diet is a bicameral legislature of officials elected by
the public. The Diet is the sole law-making organ of the state and the highest body of
State Power. See Jacqueline M. Efron, note, The TransnationalApplication of Sexual
Harassment Laws: A CulturalBarrierin Japan, 20 U. PA. J. INT'L ECON. L. 133, 141
n.43 (citing LAWRENCE W. BEER, Japan's Constitutional System and Its Judicial
Interpretation,in LAW AND SOCIETY IN CONTEMPORARY JAPAN 7, 12 (John 0. Haley
ed., 1988)).
12. See Takashi Araki, Recent Legislative Developments in Equal Employment
and Harmonization of Work and Family Life in Japan, JAPAN INSTITUTE OF LABOR
Vol. 37-No. 4 (Apr. 1, 1998) http://www.jol.go.jp/bulletin/year/1998/vol37-04/05.htm.
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domestic and international, Japan faced prior to 1985 that led up to
the EEOL. In part IV, the 1985 Equal Employment Opportunity
Law will be introduced including events leading up to its enactment
and the criticisms concerning the law's effectiveness. The 1997
revision of the EEOL will be discussed in part V, including an
analysis of changes from the 1985 EEOL. Finally, part VI will
examine the future prospects for gender equality in Japan with a
primary focus on equal employment and the role of law in Japan.
I. Background
A. Japan's Economic and Business Structure
In order to evaluate the EEOL and its effectiveness, it is
important to understand Japan's economic and business tradition.
Perhaps most remarkable to foreigners is the shu-shin koyo (lifetime
employment) system.
Most large corporations and many
bureaucratic offices focus the vast majority of resources to a short
period each year where university and high school graduates are
recruited and hired. 3 Once hired, these firms and offices give a
lifetime commitment to the new employee beginning with extensive
and expensive education, training and professional development. 4
During this time, Japanese corporations begin to create a familial
relationship with the employee that breeds undivided allegiance and
loyalty to the employer. In order to receive promotions, employees
are expected to devote a significant amount of time to social activities
after work with co-workers, to create strong social bonds within the

13. See Goff, supra note 3, at 1149-50.
14. See id. Japanese firms invest heavily in employees believing that since an
employee is expected to remain with the company for life the benefits from this
training will accrue for years, often more than twenty. Id.
15. See id. Describing how companies develop corporate loyalty, Kiyoko Kamio
Knapp describes the first day of each fiscal year, "Hundreds of firms throughout the
nation hold an opening ceremony to welcome new workers. There the executives
deliver inspirational speeches and workers sing the company anthem .... Starting this
day, a business becomes a community where workers live in an employee dorm, eat
in the company cafeteria, date and marry someone from the company, spend
vacations at the company retreat and attend company- sponsored classes after
work...." Knapp, supra note 4, at 91. These workers are often obliged to work
extensive overtime, oftentimes more than one hundred hours monthly. Beyond the
officially recorded overtime, many workers are required to perform "service
overtime" or take paperwork home to be completed. One out of six Japanese
permanent employees works more than three thousand hours annually. Id. at 92.

Hastings Int'l & Comp. L. Rev.

[Vol. 24:189

company."

A second characteristic of the Japanese employment system is
the nenko joretsu (merit of years). Generally, permanent employees
receive raises and promotions based primarily on age and length of
employment. 7 For most employees, the nenko system is automatic if
the employee remains continuously employed with the company."
Because many companies often transfer employees among various
locations, geographic mobility is necessary to maintain employment
and achieve career advancement."
A third important feature of the Japanese employment is the
rigid division of employment tracks into core and non-core positions.
Generally, those recruited out of high school and universities are
classified as core employees and are rewarded with lifetime
employment and promotion based on years of service. 2 On the other
hand, non-core employees are usually hired on a year-to-year basis
and may be fired at any time.2 Despite the fact that many non-core
workers perform the same job working the same hours as the
permanent employees, these temporary workers are given second tier
status receiving much lower wages, little opportunity for promotion,
and no fringe benefits.'
B. Women in Japanese Society and Economy: A Historical Context
To fully comprehend the EEOL and its effect on society, it is
also necessary to understand the historical context of the Japanese
woman within society and the economy. This analysis begins in the
pre-industrial Tokugawa period (1600-1868) as it led into an era of
fundamental change for the social and economic status of women in
Japan. In pre-industrial Japan, the typical household was organized
in a corporate structure with the primary goals being the preservation
of property, occupation, and status in the community.' Predominant
16. See Goff, supra note 3, at 1149-50.

17. See id. at 1150. Although an employee's personality and performance do
factor in decisions for promotion, the most important factor is length of service in the
company. Id. at 1151.
18. See id.
19. See id. at 1151.
20. See id.
21. See id.
22. See id.
23. See KATHLEEN S. UNO, Women and Changes in the Household Division of
Labor, in RECREATING JAPANESE WOMEN, 1600-1945 17, 23 (Gail Lee Bernstein ed.,

1991).
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Confucian cultural norms generally assigned authority to the head of
the household, usually a male.24 The other members of the household
were instructed to maintain continuity and harmony under a felial
piety system.2
During this time, most of the productive and reproductive work
took place in the home.26 This unification of labor and reproduction
provided women with great authority and participation in both
household management and productive labor, because a woman's
economic contribution was necessary for the household to survive.27
In contrast to modem Japan, this structure required that household
males participate actively in reproductive work such as household
chores, shopping, and even child rearing.' So long as the house and
the enterprise constituted a single entity, a woman could actively
participate in joint management with her husband.29
With the beginning of the Meiji Restoration in 1868, Japan
recognized the dire need for modernization and the government
engaged the entire country into a rapid industrialization plan." In
conjunction with this plan, the government created social policies
around slogans propagandized to the public. The slogans, fukoku
kyouhei (rich country, strong army) and bunmei kaika (civilization
and enlightenment) directly impacted the position of Japanese
women as men suddenly disappeared from the home to participate in
the new modernization, leaving women with the sole responsibility
for reproductive work.3'
In 1895, the status of Japanese women changed even further with
a new government campaign centered on the slogan ryousai kenbo
(good wife, wise mother). This deliberate social policy, guised in
Confucian tradition, became the cornerstone of the women's
24. See id. at 24.
25. See id. Felial piety asks that one respects and obeys his or her elders,
regardless of sex. Under this system, the practical ultimate authority of the
household may not be the house head as he may bow to the wishes of elder females,
particularly a mother or grandmother. Id.
26. See id. at 25.
27. See id.
28. See id. at 33.
29. See JOYCE CHAPMAN LEBRA, Women in an All-Male Industry, in
RECREATING JAPANESE WOMEN, 1600-1945 131, 136 (Gail Lee Bernstein ed., 1991).
30. See UNO, supra note 23, at 35-6.
31. See id. at 37. Some scholars contend that in its modernization policies the
government did not foresee or intend this result. In comparison ryousai kenbo was a
deliberate policy directive. Id.
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education system and created a new ideal for Japanese womanhood,
one that placed the woman squarely inside the home.32 Although,
ryousai kenbo presumed greater female competence, it also presumed
mothers could best serve the nation from home by preparing their
children to be good subjects of the emperor and teaching them
diligence, loyalty, and patriotism.33
The effect of ryousai kenbo should not be underestimated. It
created a myth for a woman's cultural destiny that remains pervasive
in Japan today. In part, the continuation of this cultural destiny is
due in part to the brief appearance of the moodan gaaru (Modem
Girl) during the 1920s.' The Modern Girl is best described as a
cultural heroine who is a "glittering, decadent, middle-class consumer
who, through her clothing, smoking, and drinking, flaunts tradition in
the urban playgrounds."35 According to the Modern Girl, the
Japanese woman was free from the confines of the house and allowed
out into society to stand on an equal basis with men.6 The "freeliving and free-thinking" Modem Girl represented the modem age as
a single or married woman forced into the workforce by economic
conditions.37

The stories portraying this fictional character all

demonstrated a common theme: The Modern Girl wanted to work.'
The popularity of the Modern Girl peaked at the same time the
government debated revising the Civil Code that had previously
ignored women."

In reality, the Modern Girl never really existed for Japanese
women. It was merely a cultural desire played out in the popular
media. However, the Modern Girl represented a real threat to the
traditions and cultural norms centered around the patriarchal family
the government created under ryousai kenbo.4 In the mid-1920s,
32. See id. at 38.
33. See id.
34. The reference to the Modem Girl first appeared in a 1924 article in Josei
magazine. The author established the Modem Girl as a character without real
political opinion, but also without the intention of being a slave to men; a woman
liberated from tradition and sexual stereotypes. See MIRIAM SILVERBERG, The
Modern Girlas Militant,in RECREATING JAPANESE WOMEN, 1600-1945 239,240 (Gail
Lee Bernstein ed., 1991).
35. Id. at 239-40.
36. See id. at 246.
37. See id. at 248, 258.
38. See id. at 254.
39. See id. at 258.
40. See id. at 263.
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after a period of social unrest and severe economic crisis, Japan began
a process to reestablish state authority and social stability.41 The
Modem Girl stood as a stark symbol of change to the old traditions.4 "
By the end of the 1920s, the government responded by imposing
severe
restrictions on women to end the opposition of the Modem
43
Girl.
Once again, the government turned to slogans as a way to build a
popular consensus for its revitalization of the family system. Under
the slogans kazoku kokkakan (family-state ideology) and kokkateki
bosei (motherhood-in-the-interest-of-the-state),
the Japanese
government reassigned women to reproductive roles and firmly
entrenched the family system back into the Japanese consciousness.'
The government purveyed the message to the public that so long as
the family system continued, imperial Japan would exist forever.45
Ryousai kenbo and fukoku kyohei returned as cornerstones of public
education and emphasized the importance of the mother in the
home.46 Mothers were encouraged strongly to have large families and
join patriotic associations.47
However, as Japan plunged into war and faced severe manpower
shortages in the workplace, the government turned to women to fill
this need, despite serious concerns that women entering the
workforce might undermine the family system.' The government
seduced women into the factories using the slogan "Labor in the
Service of the State." 9 However, the government and employers did
little to offer training, raise wages or create appropriate work
environments resulting in widespread abuse of women in the
workplace. ° At the end of the war, the government removed about
three million women from the workplace to provide jobs for the

41. See id.
42 See id. at 266.
43. See id. Women were forbidden to dress in men's clothing, women's
magazines were censored, and "Western decadence" outlawed under the theme "the
overcoming of modernity." Id.
44. See YOSHIKO MIYAKE, Doubling Expectations, in RECREATING JAPANESE
WOMEN, 1600-1945 267,268-69 (Gail Lee Bernstein ed., 1991).
45. See id. at 269.
46. See id.
47. See id. at 272.
48. See id. at 281.
49. See id.
50. See id.
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returning soldiers." These were hard times for the defeated nation.
Yet, Japan learned an important lesson: Japanese women could play a
productive role in the economy. Facing massive reconstruction and
industrialization, the government recognized a place, albeit limited,
for women in the economy, leading to the creation of statutory
protection for working women.
H. Pressures for Gender Equality
A. Statutory Equality

Since the post-war years, Japanese laws have guaranteed equality
for women.

During the Occupation, the Fundamental Law of

Education guaranteed equal educational opportunities and forbade
discrimination on the basis of sex.'

More importantly, Article 14 of

the 1947 Constitution, known as the Equal Rights Amendment,
provides women the right to vote and explicitly states that "[a]ll of the

people are equal under the law and there shall be no discrimination in
political, economic or social relations because of race, creed, sex
social status or family origin."53

At the time, the Japanese

Constitution went further towards achieving gender equality than
virtually any other nation, including the United States.' 4 General
MacArthur the leader of the occupation forces took great pride in the
"emancipation of the women of Japan."55
In the same year Japan ratified the new constitution, the
Japanese National Diet passed a new civil code that allowed women
an equal right to own and inherit property and to seek divorce. 6
51. See id. at 292.

52. See KENNETH B. PYLE, THE MAKING OF MODERN JAPAN 260 (1996). In
addition to Article 14, other constitutional provisions such as the marriage and family
law reform reiterated the guarantee of gender equality before the law. See FRANK K.
UPHAM, LAW AND SOCIAL CHANGE IN POSTWAR JAPAN 130 (1987).
53. See Knapp, supra note 4, 96. It is important to note that in Takano v.
Mitsubishi Plastics Co, the Japanese Supreme Court held that Article 14 does not
provide a private right of action, but must be brought under state action. See Efron,
supra note 11, at 155.
54. See PYLE, supra note 52, at 261.
55. See id. In April 1946, the first general elections following World War II were
held. More than 13 million women voted for the first time and thirty-nine women
were elected to the Japanese National Diet. See id. at 222.
56. See PYLE, supra note 52, at 261. The constitution provides that "marriage
shall be based only on the mutual consent of both sexes and it shall be maintained
through mutual cooperation with the equal rights of husband and wife as a basis." Id.
at 222-23
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Articles 1 and 2 require that the code be interpreted "from the
standpoint of the dignity of individuals and the essential equality of
the sexes."'57 Article 90 reinforces the language of Articles 1 and 2,
providing that any "juristic act whose object is such as to be contrary
to public order of good morals is null and void."'5 Thus, in a strictly
statutory sense the new civil code eradicated any legal gender
inequality between men and women.
In addition to the Japanese Constitution and the civil code, the
Japanese Diet enacted specific statutes to deal with specific areas of
society, such as the Labor Standards Law of 1947 (LSL). The LSL
provides guidelines concerning workplace conditions and employeeemployer relations. 9
Article 4 of the LSL prohibits wage
discrimination due to gender.' However, the most significant section
of the LSL dealing with workplace discrimination, Article 3, fails to
include sex among its provisions.6'
Despite the rosy picture painted by the statutory language of the
1947 Constitution and the LSL, traditional attitudes didn't keep pace
and the position of women was slow to change, especially in the
workplace. 62 Women participated in the workforce, but worked
primarily to supplement the family income and society viewed
women's employment as an "extension of the home role." 63 In the
postwar period, the rate of pay for women equaled about 60% of
men's pay.6 4 After the beginning of the Korean war, Japan began a
period of rapid economic growth that brought about a significant
labor shortage.' Businesses sought women as a new labor supply to
fill the gaps in the traditional labor pooli 6 Coupled with advances in
automation that reduced many skilled labor positions into simple
tasks and an expansion of clerical needs in the manufacturing

57. See UPHAM, supra note 52, at 130.
58. See id.
59. See Knapp, supra note 4, at 97.
60. See id.
61. See id. at 98. Article 3 prohibits discrimination on grounds of citizenship,
religion, and social status. Id.
62- See PYLE, supra note 52, at 261.
63. See id.
64. See id.
65. See YOKO KAWASHIMA, Female Workers: Overview of Past and Current
Trends, in JAPANESE WOMEN: NEW FEMINIST PERSPECTIVES ON THE PAST, PRESENT
AND FUTURE 271,274 (Kumiko Fujimura-Fanselow & Atsuko Kameda eds., 1995).
66. See id.
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industry, job opportunities for women rapidly increased.' In simple
supply and demand terms, women's wages should have risen as the
labor shortage increased and they became a prime source of labor.
Although Japanese corporations traditionally preferred hiring
persons directly out of school, the labor shortage forced business to
hire older workersi This shift in hiring resulted in many middle-aged
women entering the workforce as inexpensive part-time workers. 9
Competing groups of women exerted a downward pressure on
women's wages as more middle-aged workers sought entry into the
workplace alongside women graduating from high school.
In 1972, the Japanese Diet passed the Working Women's
Welfare Law (WWWL). This law sought to encourage women to
enter the workforce and attempted to help women balance work and
family demands.7 1 The WWWL requested that employers provide
women workers with childcare leave and construct childcare facilities
with government agencies offering vocational training for women.'
However, the law's provisions were not mandatory and the Ministry
of Labor was left with the job of persuading employers to adopt the
standards voluntarily. 3 The WWWL also failed to include a provision
guaranteeing equal employment opportunities.7 4
B. Judicial Efforts Towards Gender Equality
Despite these statutory guarantees of equality, women workers
found themselves facing widespread discrimination. Government
surveys revealed that many companies discriminated against women
in recruitment, pay, assignment, training, promotion and retirement.75
Because women could not achieve equality under the political and
corporate regime, they turned to the courts. In Sumitomo Cement v.
Suzuki, a case decided by the Tokyo District Court in 1966, the
plaintiff, a woman employee, filed suit against her employer for
67. See id. at 275.
68. See id. at 276.
69. See id.
70. See id. at 277.
71. See Kukuk, supra note 4, at 199.
72. See id.
73. See id.
74. See id.
75. See id. The same survey reported that more than 80% of companies had
positions excluded to women and that more than 70% limited recruitment of college
graduate to men. Additionally, women were not allowed opportunity for promotion
in 43% of companies responding to the survey. Id.
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discrimination.76 The court noted that although the LSL prohibits sex
discrimination only in wages, principals of equality require that
unreasonable discrimination of any collective bargaining agreement,
employment regulation or employment contract violates Article 90
and is null and void.' The defendant argued that women were
inherently inefficient and requiring them to retire at marriage was
therefore reasonable discrimination.7 s The court disagreed and held
that mandatory retirement at marriage was unreasonable.79
Sumitomo Cement resulted in courts striking down mandatory
retirement upon childbirth, at a young age or even at an age lower
than men.'
C. InternationalPressures for Gender Equality

In addition to domestic pressures for equal employment reform,
Japan faced intense international pressure to bring discriminatory
employment policies in line with other industrialized nations."
During the 1970s, the United Nations began earnestly addressing
women's issues culminating with an international declaration calling
for a U.N. Decade for Women to begin in 1976. The United Nations
continued with the U.N. Convention Concerning the Elimination of

All Forms of Discrimination Against Women." All signatories to this
76. See UPHAM, supra note 52, at 133. Sumitomo Cement introduced five
regulations pertaining to women employees: (1) only high school graduates would be
hired, and women with less or more education would not be considered; (2) all new
women employees would enter at the lowest rank of regular employee; (3) they
would be limited to support jobs "not requiring a high degree of judgment or skill,"
such as typists or switchboard operators; (4) they would retain that rank and job until
retirement and would not be allowed to transfer jobs or locations; and (5) all women
would be required to sign an agreement to retire upon marriage or the attainment of
30 years of age. The plaintiff married and then refused to resign. See id. at 131.
77. See id. at 133.
78. See id.
79. See id.
80. See id. However, it is important to note that many cases involving workplace
discrimination were decided against women. In Watanabe v. Furukawa Mining Co.,
the plaintiff accused the defendant of singling out women for discharge during a
recession. The defendant admitted the facts, but denied any discriminatory motive.
The defendant also stated that since most women resigned on marriage and that
married women do not need the money as much as single women, married women
were selected for dismissal. The court accepted the defendant's argument at face
value and ruled against the plaintiffs. Id. at 134-35.
81. See Helweg, supra note 4, at 299.
82. See id.
83. See id.
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convention were required to pass national laws that would effectively
prohibit gender discrimination before the country could ratify the
Convention.' Ever since foreigners forced the opening of Japan
during the Tokugawa Era, Japan has sought recognition as a cultural
equal of the West. Once again, Japan felt pressured to retain its
image as an economic power and to prove its society had developed
alongside its technology.' Underneath this pressure, Japan signed
the Convention and agreed to ratify the treaty before 1985. 6
HI. The 1985 Equal Employment Opportunity Law (EEOL)
In response to these domestic and international pressures, the
Diet considered proposals to create a national equal employment
opportunity law which would allow Japan to complete ratification of
the U.N. Convention Concerning the Elimination of All Forms of
Discrimination Against Women. In 1977, the Ministry of Labor
established a five year plan to end workplace gender discrimination
and a second announcement in 1981 added more specific details.'
The government organized an advisory committee, composed of
labor and management as well as representatives from women's
groups, lawyers and academia, to propose guidelines on ways to
promote gender equality.' The report recognized the international
and domestic pressure for gender equality reform and noted the need
to implement policies as soon as possible.' However, the committee
failed to reach a consensus on whether to retain the statutory
protections for female workers provided by the Labor Standards
Act.' The committee split along labor-management lines. Labor
groups argued that management only wanted to remove the statutory
protections for women. 9' Management groups felt that current laws
were old fashioned and needed to be revised to achieve gender
84. See id.
85. See id. at 300.
86. See id. Japan initially did not intend to sign the Convention, however, a
grassroots campaign led by women journalists brought increased media scrutiny on
the government effectively forcing Japan to sign the Convention. See Knapp, supra
note 4, at n.188.
87. See Parkinson, supra note 9, at 616.
88. See UPHAM, supra note 52, at 148.
89. See Parkinson, supra note 9, at 617.
90. See UPHAM, supra note 52, at 148-49. The Labor Standards Act limited
overtime and prohibited night work for women. It also provided menstrual leave and
restricted women from working in certain dangerous occupations. Id.
91. See id.
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equality.9 Despite this unresolved chasm, the committee's report was
used as a basis for draft legislation prepared by the Ministry of
Labor.93
The Ministry of Labor submitted the proposals in 1984, but
intense debate within the Japanese Diet delayed passage of the lawY
The debate centered on three key provisions of the proposed law.
First, labor groups wanted all forms of discrimination prohibited as a
matter of law. 95 Management groups were willing to compromise with

a prohibition against unreasonable discrimination in retirement and
dismissal, but opposed any coverage on recruitment, hiring,
placement and promotion. 6 The second issue concerned whether
legal obligations would be imposed on employers to comply or
whether the government would rely on good faith efforts by
businesses.' Labor groups sought legally binding penalties and
enforcement, while management argued for voluntary compliance. 9'
The most significant divergence concerned what protections of the
Labor Standards Law, if any, should be retained." Management
representatives maintained the position that true equality required all
protections, except for maternity leave, to be repealed." Labor, on
the other hand, felt that under the current employment structure
women would be forced into part-time jobs or temporary jobs in
order to fulfill obligations at home."°1
The debate also continued outside the Japanese Diet into the
public arena. Employers launched an opposition campaign stating
that equal employment opportunity legislation threatened the
Japanese economic miracle and social stability.'0 Not to be left out,
92. See id.
93. See Knapp, supra note 4, at 107.
94. See id. Four political parties opposed the proposed legislation and jointly
submitted an alternative calling for stronger enforcement provisions and an
independent relief agency. This debate delayed the process for one year. Id.
95. See UPHAM, supra note 52, at 149.
96. See id.
97. See id.
98. See id. at 149-50.
99. See id.
100. See id.
101. See id.
102. See Parkinson, supra note 9, at 620. For example, the Japanese Chamber of
Commerce expressed concern that equal employment reform could harm economic
success of businesses and the Nikkeiren, the most powerful management association,
announced publicly its decision to oppose the law because it would be harmful to the
lifetime employment system which had served as the backbone of the Japanese
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academia and political commentators, both male and female, joined
the debate. 3 They published articles like, "Equality of the Sexes
Threatens Cultural Ecology" and "The Equal Employment
Opportunity Act Will Destroy Japan."' 4 Many saw the proposed
legislation as simply another example of Western politics being
patronizingly imposed upon Japan. 5 Others viewed the legislation
solely as an effort to appease international critics and argued that no
real public consensus existed.' °6
A. Enactment of the EEOL
Despite this fierce debate, the Japanese Diet passed the Equal
Opportunity Law in May 1985 and became effective in April 19861'
Following passage of the law, critics immediately lambasted the law as
doomed for failure. Yoko Yoshida, a woman lawyer, reported, "They
asked us if we wanted equality or protection. We said we wanted
equality, so they removed all protection and did not provide
equality.""" Another critic echoed these same sentiments describing
the law as "a compromise between the pressure to comply with the
Convention and the unwillingness of the business community to
concede anything which might affect industrial productivity and
profit. ,,"" 9
B. Overview of the EEOL
The Equal Employment Opportunity Law is officially titled the
Law to Promote the Welfare of Female Workers by Providing for
Equality of Opportunity and Treatment in Employment for
Women."0 Officially, it was passed as an amendment to the Working
Women's Law originally implemented in 1972 and it coincided with a
economic miracle. Id.
103. See UPHAM, supra note 52, at 150.
104. See id.
105. See id., at 151.

106. See id.
107. See Knapp, supra note 4, at 108.
108. Martha Jean Baker, The Different Voice: Japanese Norms of Consensus and
"Cultural" Feminism, 16 UCLA PAC. BASIS L. J. 133, 145 (1997) (quoting from a

private interview translated by Kumiko Uryu).
109. Knapp, supra note 4, at 107 (quoting Masako Kamia, Women in Japan, 20

U.B.C. L. Rev. 447,460 (1986)).
110. See Parkinson, supra note 9, at 605. The official Japanese title of the EEOL
is Koyo no bunya ni okeru danjo no kinto na kikai oyobi taigu no kakuhoto joshi
rodoshano fukushi no zoshin ni kansuru horitsu.
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number of amendments to the Labor Standards Law of 1947.111 The

EEOL is divided into five sections: 1) recruitment and hiring; 2) job
assignment and promotion; 3) education and training; 4) employee
benefits; and 5) mandatory retirement age, retirement and
dismissal."' The 1985 EEOL creates two standards, doryoku (best
efforts) and kinshi (prohibition), for employers to eliminate gender
discrimination."' Articles 7 and 8 invoke the duty to "endeavor not to

discriminate" with regard to the most pervasive discriminatory
practices, recruitment and hiring and job assignment and
promotion.1 4 Articles 9-11 prohibit employers from engaging in
discrimination with regards to education and training, employee
benefits and retirement and dismissal."' Employment contracts that
violate these mandatory provisions may be nullified and damages
111. See id.
112. See id. at 606. The provisions of the 1985 EEOL are as follows:
Article 7 (Recruitment and Hiring)
Employers shall endeavor to give equal opportunity to men and women in the areas
of recruitment and hiring.
Article 8 (Job Assignment and Promotion)
Employers shall endeavor to give equal treatment to male and female workers in the
areas of job assignment and promotion.
Article 9 (Education and Training)
Employers shall not discriminate against female workers by reason of their sex in
giving employees the education and training determined by Ministerial Ordinance to
be necessary to development of the basic abilities needed for the proper performance
of their duties.
Article 10 (Employee Benefits)
Employers shall not discriminate against female workers by reason of their sex in
granting employee benefits such as company-subsidized loans for the building or
purchase of homes and other like benefits, as established by Ministerial Ordinance.
Article 11 (Mandatory Retirement Age, Retirement, and Dismissal)
1. Employers shall not discriminate against female workers by reason of their sex in
the areas of mandatory retirement age, retirement or dismissal.
2. Employers shall not establish rules that mandate retirement at the time of
marriage, pregnancy, or childbirth.
3. Employers shall not dismiss female workers for the reason that they have married,
become pregnant, given birth, or taken leave from work in accordance with the
provisions of the Labor Standards Law, art. 65, paras. 1-2 (maternity leave).
See id., at 606-07 (EEOL, Law No. 113 of 1972 arts. 7-11. This English translation of
the official Japanese document is provided by Loraine Parkinson, supra note 9.).
113. See Helweg, supranote 4, at 303.
114. See id.
115. See id. The statute also exempts several classes of jobs from the EEOL in
certain instances where "employers need to employ men." Some of the jobs listed
include positions in art and entertainment, crime prevention, and security. See Goff,
supra note 3, at 1157.
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may be sought in a tort action against the employer.11 6 In addition,

the EEOL includes several amendments to the Labor Standards Act
that relax many restrictions on women's employment opportunities."7

These amendments were necessary for women to effectively compete
in the Japanese workplace where extensive overtime is often
required."'

The law also instructs the Ministry of Labor to establish

more specific standards for education and training and retirement and
dismissal."9
Although the EEOL does not create a private right of action or
allow criminal sanctions, it established a settlement procedure

administered by the Ministry of Labor's Office of Women's and
Young Worker's Affairs as a remedy to women who are exposed to
discriminatory practices.20 The law set up a formal three step dispute
resolution process.' The first level is a voluntary in-house committee
116. See Takashi Araki, supra note 12.
117. See Helweg, supra note 4, at 304. Restrictions on the limit of 6 hours of
overtime per week and restrictions on most dangerous or harmful work were lifted
with the exception of pregnant workers. Also, under the amendments, women are
allowed to work past 10 p.m. Provisions were also included to facilitate better
treatment for working mothers before and after childbirth. See id., at 304-05.
118. See id.
119. See Parkinson, supra note 9, at 607.
120. See id. at 607.
121. See id. The provisions of the EEOL pertaining to dispute resolution
procedures are as follows:
Article 13 (Voluntary Resolution of Complaints)
Employers shall endeavor to bring complaints by female workers relating to any of
the provisions in articles 8 through 11 to resolution on a voluntary basis by referring
the complaint to a Complaint Resolution Board (established to resolve the
complaints of workers and comprised of representatives of both management and the
workers at that particular workplace) or utilizing another method of voluntary
dispute resolution.
Article 14 (Assistance in the Resolution of Disputes)
In the event of a dispute between an employer and a female employee on any matter
in regard to which Ministerial Ordinance has established that employers shall take
measures to achieve equality of opportunity and treatment for men and women in the
area of employment, if either one or both of the parties to the dispute requests
assistance, the Director of the Prefectural Office of Women's and Young Worker's
Affairs is empowered to give any necessary assistance in the form of advice,
guidance, and recommendations to the parties.
Article 15 (Referral to Mediation)
When either one or both parties to any dispute covered in article 14 above (article 7
in regard to recruitment and hiring is excepted) requests mediation, the Director of
the Prefectural Office of Women's and Young Worker's Affairs shall-if her or she
finds it to be necessary to the resolution of the dispute (and only in the instance
where the non-requesting party agrees to the mediation as well)-refer the dispute to
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set up by the employer.' This procedure is completed privately and
is intended to give both parties the opportunity to deliberate and
participate actively in creating a solution.l' If this process fails to
solve the problem, the parties may take their dispute to the second
level, the Regional Director of the Prefectural Women's and Young
Workers' Bureau.'24 Here, the Regional Director will advise the
parties and attempt to find a workable solution."m The EEOL
envisioned that the superior social rank of the Regional Director
would be sufficient to encourage the employer to resolve the
problem. 26 The final tier is a conciliation effort by the Regional
Equal Opportunity Conciliation Committee." However, this tier is
available only if both parties request conciliation and the committee
is precluded from hearing any dispute without first receiving the
If either party fails to give consent, the
employer's consent.'
mediation process stops and no further action is available for the
alleged victim.129 Once consent is obtained, the commission may use

investigative authority to discover facts and intimidate employers into
obedience.'o However, the parties are not bound by the decision of
the Equal Opportunity Conciliation Committee. 3'
C. Aftermath of the 1985 EEOL
When the EEOL was enacted in 1985, many scholars praised the
law as a significant step towards achieving gender equality in a culture
Many
holding deep rooted discrimination against women.'
commentators noted that the gradualistic approach fit nicely into
Japanese social, business and legal cultural traditions. 33 Most
the Equal Opportunity Mediation Commission.
See id. at n.13 (quoted from Loraine Parkinson's translation. See Parkinson, supra
note 9).
122. See Helweg, supra note 4, at 306.
123. See id.
124. See id.
125. See id.
126. See id.
127. See id.
128. See id. at 306-07.
129. See Efron, supra note 11, at 158.
130. See Helweg, supra note 4, at 307.
131. See Efron, supra note 11, at 157-58.
132. See Goff, supra note 3, at 1147. See also Parkinson, supra note 9.
133. See Goff, supra note 3, at 1148. Under the EEOL, the Minister of Labor may
adopt more stringent administrative guidelines over time to help create greater

Hastings Int'l & Comp. L. Rev.

[Vol. 24:189

scholars will agree that the EEOL helped raise awareness of the
widespread nature of gender discrimination in the workplace.
In fact, shortly after the law was passed, the Ministry of Labor
began a media intensive awareness campaign including publicity
efforts; training meetings with employers and universities; and
requested newspapers, television, and radio to help enforce that
law."M Did this awareness campaign work? Did Japanese women
achieve real gains towards gender equality in the workplace?
Supporters of the EEOL note that the law has opened up many new
job opportunities to female university graduates.' Social pressure in
conjunction with the EEOL forced businesses to modify their
recruitment and hiring practices. 6 First, job advertisements became
more gender neutral as the majority of publishers discontinued
gender segregated columns combining the jobs into a single column
titled "help-wanted either sex."' 37 A survey by the Women's
Employment Foundation reported that 51.3% of responding
companies no longer used recruiting categories asking for "males
only," but had begun to specify "either males or females" or specify
the specific number of "male" employees and "female" employees
needed in prominent publications containing job postings."3 In
addition to equalizing recruitment efforts, many companies began to
restructure training, benefits and retirement policies to accommodate
the EEOL.139 These efforts also contributed in part to a narrowing in
the wage gap. A Ministry of Labor Survey, conducted shortly after
the EEOL became effective, reported that female university
graduates were paid on a near -equal basis as their male
counterparts.4 '
D. Criticisms of the EEOL
However, other scholars argued that the EEOL was a major
victory for management. 4' In fact, when asked off the record, many
employers thought of the EEOL as a tool that strengthened their
gender equality for women. See id., at 1160.
134. See Parkinson, supra note 9, at n. 139.

135. See KAWASHIMA, supra note 65, at 284.
136.
137.
138.
139.
140.
141.

See id. at 285
See Parkinson, supra note 9, at 645.
See id.
See id. at 648.
See id. at 647-48.
See UPHAM, supra note 52, at 152; Goff, supra note 3; Knapp, supra note 4.
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position with regard to women employees as it offered no additional
protection for women workers than had already been gained through
litigation." 2 Many women's groups also criticized the law as they felt
it betrayed women workers. One notable organization composed of
lawyers and women workers, the Women's Circle, submitted a report
to the United Nations in 1993 strongly criticizing a government report
that gave favorable accounts of gender equality success.'43 The group

rebuked the government's report calling it "far from the real
assessment of working women in Japan."'"
1. Two-Track HiringSystem
Perhaps the most striking criticism about the EEOL is how easily
businesses adhered to the letter of the law without attempting any
significant reform. The lack of standards and clear objectives not
only created considerable ambiguity, but also undermined the
establishment of gender equality.'45 The most prominent example is
the two-track hiring system that emerged soon after the enactment of
the EEOL. In this two-track system, women apply to either the sogoshoku (management track) or the ippan-shoku (standard/general
track) according to their work preferences and ability.146 Those who

choose the sogo-shoku are given the opportunity to advance into
management positions, but these employees are required to accept
significant hours of overtime and likely transfers.' 47 The ippan-shoku

142. See UPHAM, supra note 52, at 153.
143. See Knapp, supra note 4, at 110. The government report assessing working
women's position stated, "following the entry into force of the Equal Employment
Opportunity Law, many companies have been observed to have improved their
recruiting, hiring, training, and retirement management practices.., the spirit of the
law is steadily being understood." Id.
144. See id. The report submitted by Women's Circle reads, "[W]e find that the
EEOL has minimally improved conditions among employers who do not actively use
women workers, and those companies who do actively use women workers have no
intention of paying them wages equal to mens for comparable work... These
practices have not made equal employment a reality but instead have worsened the
circumstances surrounding women's labor." Id. at 110-11.
145. See Efron, supra note 11, at 159.
146. See Knapp, supra note 4, at 123. Surveys taken shortly after the EEOL
became effective reported 49% of firms with more than 5,000 employees had adopted
the two-track employment system. See KAWASHIMA, supra note 65, at 286.
147. See KAwASHIMA, supra note 65, at 286. The extensive work hours create a
barrier for many women who feel they must follow the cultural expectation to have a
family making it nearly impossible to fulfill the necessary overtime requirements of
the management track. See Knapp, supra note 4, at 125.
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represents the traditional position of a Japanese office lady. 14 Duties
include: copying, serving tea, and clerical work. 149 The two tracks

differ significantly with regards to wages, promotion, training, and
benefits.'
While early commentators argued the two-track system offered
more women than ever the opportunity to choose which career path
to take, this two-track system serves to hide
sophisticated
discriminatory practices that hinder efforts to achieve gender
equality. 5 ' In 1990, the Ministry of Labor reported that ninety-nine
percent of working men worked in management track positions, while
more than ninety-six percent of working women worked in general
track positions. Although the data suggests men are automatically
placed in the management track, women were required to have
achieved extraordinary standards in education and had to go to great
lengths to convince an employer that they have the necessary
determination to choose a career over family.' 3 Even when a woman
receives a position on the management track, oftentimes the
expectations and actual work do not match. In one typical case, a
female city bank employee's position required her to arrive forty
minutes early to clean ashtrays, wipe off desks, and to boil water for
tea."M The Ministry of Labor has issued guidelines stating that so long
as admission onto a specific track is based on ability and willingness
to accept sex-neutral working conditions, the two-track system does
not violate the EEOL 5'
148. See Knapp, supra note 4, at 123.
149. See id.

150. See id. For example, a thirty year old on the management track at a bank
grosses 8.5 million yen per year while a thirty year old on the standard track receives
about 4 million yen. See Id. Those workers on the management track participate in
the lifetime employment and seniority based wage scale while those on the standard
track do not. See Hiroko Hayashi, Symposium: Women's Rights as International
Human Rights: Sexual Harassment in the Workplace and Equal Employment
Legislation, 69 ST. JOHN'S L. REV. 37,42 (1995).

151. Compare Parkinson, supra note 9, with Knapp, supra note 4, and Hayashi,
supra note 150.
152. See Hayashi, supra note 150, at 41.

153. See Knapp, supra note 4, at 123. For example, Nihon Life Insurance
Company forced female candidates for the management track to complete a written
examination, an interview, and a recommendation requirement, while all males were
placed on the management track automatically. Of the 7200 women employees
hired, only 50 were accepted for the management track. See id. at 124.
154. See id. at 125.
155. See Hayashi, supra note 150, at 41-42. In one case, Sumitomo Life Insurance
Company instituted a two-track system that required men to enter the management
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2. Settlement and Mediation
Despite the fact the EEOL provides a settlement procedure, it
has not proved to be a viable option for women seeking redress from
discriminatory practices. Although no statistics are officially released,
as of February 1995, estimates show that more than 103 women in
eleven different companies requested mediation.156 Among these 103
women, 22 were denied mediation when two companies refused to
consent even though the Director of the Women's and Young
Additionally, the
Worker's Office approved the mediation."
Director of the Women's and Young Worker's Office refused
mediation to 71 women from five different companies. 58 More
remarkable is that it took more than eight years before a single case
was actually mediated. 59 The first test of the mediation process came
in 1994 when Sumitono Metal Industry Company consented to
mediation after seven women alleged they were denied promotion
because they were married." ° This single case remains the only one to
proceed through the process, although the parties refused to accept
the Director's recommendations as no concrete remedies were
presented.' Because the EEOL provides no private right of action,
employers could effectively block mediation because consent of both
parties is required.16 This drastically reduced the solutions available
to women workers making the EEOL into a general public policy
statement rather than an effective legal remedy for women workers.
3. ContinuedDiscrimination
Other failures of the EEOL concern wages and continued
discrimination in recruiting and hiring. Eight years after the EEOL
became effective, the wage for working women had not significantly
track and women to enter the standard track.

After promotion beyond that of

"supervisor" and a competitive examination, women could switch to the management
track. However, married women were excluded from consideration. Although
several women requested mediation, the Director of the Women's and Young
Worker's Office refused to hear their claim stating that "there were no men on the
standard track who could be compared to the married women to support the
women's allegation of sexual discrimination." Id. at 42-43.
156. See id. at 43.
157. See id.
158. See id.

159.
160.
161.
162.

See
See
See
See

id. at 43-44.
id. at 44.
id.
id. at 39-44.
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increased even though women employees attained higher education
and worked more years than ever before.' In 1980, five years before
the EEOL, women earned on average only 56.1% as much as their
male counterparts.'6 In 1991, five years after the EEOL, women's
wage rose slightly to 57.7% of a male workers salary.165

In addition to lagging equality in wages, discriminatory practices
persist in recruiting and hiring."6 Although many magazines removed
"men only" and "women only" categories, the three main recruiting
publications kept certain advertisements for "men only," usually
listing jobs such as computer maintenance person, salesperson, or
electrician. 67 In stark contrast, the positions listed for women include
clerks, receptionists, beauticians, and nurses."6 Some companies have
gone further selecting women workers based on their appearance in
addition to ability, favoring young beautiful women.69

IV. Revising the Equal Employment Opportunity Law
With mounting criticism concerning the effectiveness of the

EEOL and deteriorating economic conditions, the government
instituted a review of the law on its tenth anniversary.Y At about the
163. See id. at 40.
164. See id.
165. See id.
166. Under the EEOL, employers violate the law only if they discriminate against
women applicants while hiring both genders. Employers may require a degree in a
specific field that is traditionally composed of men such as economics or law.
Therefore, employers are able to comply with the law, but continue discriminatory
practices. See Knapp, supra note 4, at 116-17.
167. See Knapp, supra note 4, at 111. As of 1992, The Japan Times, one of the
most prominent newspapers still classified prospective employment listings by
gender. See Kukuk, supra note 4, at 195. Of 80 law firms in Osaka which advertised
employment positions in the first half of 1993, 23 indicated their intent to hire only
male lawyers. See Kiyoko Kamio Knapp, Don't Awaken the Sleeping Child: Japan's
Gender Equality Law and the Rhetoric of Gradualism,8 COLUM. J. GENDER & L. 143
(1999).
168. See Knapp, supra note 4, at 111.
169. See Lash, supra note 5, at 21. For example, Nomura Securities, a prestigious
trading firm, uses personal appearance as a factor in hiring women employees. After
a woman is hired, she is drilled by former Japan Air Lines stewardesses in bowing,
walking, smiling, tea service and sitting. These women are also taught to serve men
and may not drink tea in the presence of men. See id. At another large company,
Brother Industries, women learn how to keep themselves presentable and feminine
and are expected to serve tea and clean the office. See Helweg, supra note 4, at 31819.
170. See Sachiko Imada, Female Labor Force After the Enforcement of the Equal
Employment Opportunity Law, JAPAN INSTITUTE OF LABOR Vol. 35 No. 08 (Aug. 1,
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same time, another government advisory panel submitted a report
calling for "legislation and other steps" to combat sex discrimination
in Japanese society. 71 The report requested revision of the EEOL
and amendment of the Labor Standards Law to remove provisions
Once the
restricting women's working hours and overtime."r
Japanese Diet appointed an advisory committee to draft a revision of
the EEOL, the debate heated up. Labor representatives called for
punishment of companies that continued to discriminate against
women employees and opposed removing the Labor Standards Law's
protections for women workers."7 Management, on the other hand,
strongly disagreed with any sanctions and advocated abolition of any
special protections. 4 In general, employers expressed negative
attitudes towards revising the EEOL as they felt further constraint
regarding female employees could hurt economic success. 7 The final
proposal delivered to the Japanese Diet, did not include the type of
sanctions advocated by labor groups, but only a provision allowing
publication of an offending company's name.' 76 The bill also scrapped
the protective provisions of the Labor Standards Law.' The bill
passed the Japanese Diet in June 1997 and became effective April 1,
1999.178

1996), http:lwww.jil.go.jplbulletinlyearl1996vo35-08105.htm.
171. See Government Panel Calls For Gender-Free Society, Legislation, JAPAN
POLICY & POLITICS, 1996 WL 7593482, Aug. 5, 1996.
172. See id.
173. See Equal HiringReview Urged, ASAHI SHIMBUN, 1996 WL 16147487, Dec.

17, 1996. A survey published by The Women's and Minors' Problems Council
reported that 12.3% of women compared with 31.9% of men said the protective
provisions should be removed. More than 50% of men and women agreed that the
restrictions should be relaxed with regards to specific job categories and executive
positions. The survey also reported that 25.2% of women and only 11.5% of men felt
the protective provisions should remain in place. See More About Protective
Provisionsfor Female Workers, JAPAN INSTITUTE OF LABOR, Vol. 35 No. 12 (Dec. 1,

1996), http://www.jil.go.jplbulletinlyear/1996/vol35-12/05.htm.
174. See Law Change to End Job Discrimination Urged, AsAHI SHIMBUN, 1996

WL 14101860, Nov. 27, 1996. The Nikkeiren, the most powerful management
organization, "highly valued" elimination of the protective provisions as it
represented a move towards greater deregulation. See Overhauling the Equal
Employment Opportunity Law, JAPAN INSTITUTE OF LABOR, Vol. 36 No. 3 (Mar. 1,

1997), http:llwww.jil.go.jplbulletin/year/1997/vo136-03/04.htm.
175. See Imada, supra note 170.
176. See Fukuko Sakamoto, New Labor Law Threatens HarsherWork Conditions,
AsAHI SHIMBUN, 1997 WL 11413728, June 10, 1997.
177. See id.
178. See Araki, supra note 12, at 3.
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A. Overview of the 1997 Revision of the EEOL
The 1985 EEOL was passed with a dual purpose, to help women

attain equal employment opportunities, and to promote general
women's welfare by elevating the status of women workers. Many
scholars and commentators felt that these two purposes were
contradictory."
According to the Ministry of Labor's official

position, under the 1985 law, an employer would violate the EEOL if
it restricted recruitment to male candidates." However, restricting
recruitment to female candidates did not violate the law. 1 '

This

interpretation of the EEOL created a "one sided equality" rather
than fostering equal treatment of women and men."
Women's
groups criticized the law arguing that it allowed employers to

continue to trap women in low paying positions and hindered women
from attaining true equality in the workplace."
In response to these criticisms, the drafters of the revised EEOL

changed the basic concept of the law. The EEOL's official name was
changed to focus on creating equal opportunity for both sexes. '
Article 2 of the 1985 law concerning improving the welfare of
working women was also deleted in the 1997 revision as well as
special protections for women workers retained under the Labor

Standards Law." Under the new law, women and men are now
generally subjected to the same working hour regulations. 86
Following this general change in focus, the Japanese Diet removed all
179. See id. at 3.1.1.
180. See id.
181. See id.
182. See id.
183. See id.
184. See id. at 3.1.2. The official title of the 1985 law is "Law Respecting the
Improvement of the Welfare of Women Workers, including the Guarantee of Equal
Opportunity and Treatment between Men and Women in Employment." The
revised EEOL is officially titled "Law Respecting the Guarantee of Equal
Opportunity and Treatment between Men and Women in Employment. See id. at
note 8.
185. See id. at 3.1.2. These protections include a limit on the number of overtime
hours a woman worker could be forced to work as well as a prohibition of night work.
University of Tokyo law professor, Takashi Araki notes that abolishing these special
protections resulted from a political deal struck between labor and management.
Management wanted special protections removed and labor accepted this abolition in
exchange for changing the duty to endeavor (doryoku) language of the 1985 law with
regard to recruitment, hiring, assignment and promotion, to the much stronger kinshi
standard prohibiting discrimination in conjunction with those activities. See id.
186. See id.
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provisions that created preferential treatment. for women." The sole
exception allows specific preferential treatment that is used to rectify
present barriers to equal employment opportunity in the workplace."'
Under this standard, any practices, such as recruiting only women for
part-time jobs or practices that effectively segregates men and women
are prohibited."i
However, most significantly the 1997 EEOL abandoned the
heavily criticized "duty to endeavor" to not discriminate in
recruitment, hiring, job assignment and promotion."l Now, the 1997
EEOL expressly prohibits discrimination in these areas. 9' Another
significant change from the 1985 law is the modification of the
settlement procedure. Under the 1997 EEOL, mediation by the
Prefectural Women's and Young Worker's Office and Equal
Opportunity Commission may be commenced by the application of
one party 92 Retaliatory treatment by an employer against an
employee who applies for mediation is also prohibited.93
Furthermore, although the 1997 EEOL does not allow criminal
penalties or a private right of action, the revision does provide
sanctions against offending employers. 94 When an employer violates
any prohibited form of discrimination and then fails to comply with
corrective advice given by the Labor Minister, the Labor Minister has
Finally, the 1997 EEOL
the authority to publicize that fact.9
practice for the first
a
discriminatory
as
recognizes sexual harassment
time. Article 21 provides that employers need to pay due attention in
workplace management to see that a woman worker's reaction to
sexual speech or conduct in the workplace does not cause any
disadvantages or detriment with regard to her working
environment.'"
187. See id.
188. See id.
189. See id.
190. See id. at 3.2. Interestingly enough, management did not overtly oppose the
change from doryoku to kinshi during the drafting of the 1997 revision. See id.
191. See id.
192 See id. at 3.3.
193. See id.
194. See id.
195. See id.
196. See id. at 3.4. For a broader discussion of sexual harassment law in Japan, see
Nancy Patterson, No More Naki-Neiri? The State of Japanese Sexual Harassment
Law: Judgment ofApril 16, 1992, Fukuoka Chiho Saibansho, 34 HARV. INT'L L.J. 206
(1993); Efron, supra note 11; Hayashi, supra note 150.
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B. Criticisms of the 1997 EEOL
The revised EEOL took effect nearly one year ago. It is too
early to predict whether the law will be able to correct the flaws of the
1985 EEOL and achieve substantive gains in gender equality. Several
prominent corporations have responded to the revised EEOL
announcing plans to promote women employees."9 However, based
on the experience of the 1985 EEOL and current employment trends
and practices, the revised EEOL has continued to be the subject of
criticism.
1. The Role of Law in Japan
There is no question that the mediation process under the 1985
EEOL failed to achieve any measurable results. It remains unclear,
however, whether the revised law, allowing mediation on the consent
of just one party, will be effective at combating discriminatory
practices. The success of gender equality in Japan may rest on
whether women overcome cultural barriers and engage in a secondwave of litigation to enforce their rights. With no private right of
action, women will need to rely primarily on Article 90 of the Civil
Code which states that any "juristic act whose object is such as to be
contrary to public order or good morals is null and void."' 98 This is a
vague standard and during the first wave of sex discrimination
litigation, courts read an unreasonableness requirement into the
statute so that reasonable discrimination would be permitted. 199
Furthermore, Japan as a civil law jurisdiction, places primary
importance on the statutory law rather than judicial decisions.'
Court decisions are not binding on subsequent cases and the danger
always exists that litigation may result in inconsistent rulings. Other
barriers for women seeking redress are time and cost. Litigation in
Japan is very expensive and time consuming. Generally it takes four
or five years just to complete litigation in the District Court.'
197. See Masaki Maruyama, Firms Beginning to Stamp Out Sexual Inequality, THE

1999 WL 17757678, Oct. 2, 1999. Mazda Motor Corp. recently
promoted 460 female employees which amounted to about 50% of the firm's female
office clerks and technicians receiving promotions. Matsushita Electric Industrial
Co., announced a three year plan to increase female employees in higher
management levels to 2.5 times the current level. See id.
198. See UPHAM, supra note 52, at 130.
199. See id. at 182.
200. See Knapp, supra note 4, at 104.
201. See Hayashi, supra note 150, at 44.
YOMIURI SHIMBUN,
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Even more significant than the danger of inconsistent decisions
and expense are the cultural barriers faced by those who challenge
traditional norms in society. Japanese society places primary
emphasis on society as a whole rather than the individual and laws are
usually drafted accordingly.' This serves to create a group ethos that
regulates relationships and maintains order in society, usually without
legal enforcement of the law 0 3 Litigation is seen as an attempt to
vindicate individual rights at the expense of society. Therefore,
Japanese laws, such as the EEOL, often provide informal settlement
procedures and discourages litigation.'
The need to maintain
societal harmony carried over to the courts which fashion rulings so
that no clear winners or losers exist, but rather a collective goal is
emphasized.2 5 Supporters of this consensus system argue that it
reduces the risk that a person or group will be able to abuse the
system to dominate others.w6
In contrast to the United States where litigation often sets the
agenda for social change, Japanese litigation generally plays a minor
role because social change is primarily initiated through the
bureaucracy.'
However, the 1960s litigation campaign threatened
the bureaucracy's ability to set the social agenda. In part, the 1985
EEOL and its revision in 1997 are responses by the bureaucracy to
2
reign in control of social change that emerged from the judiciary. 1

202. See Dean J. Gibbons, Law and the Group Ethos in Japan, 3 FALL INT'L
98, 102 (1990). Much like family values, Confucianism provides the
basic philosophical foundation for the legal tradition. See id. This emphasis on
relationships is also found in business where contracts are negotiated by the parties
and only a skeleton is reduced to a writing. The parties depend on their social
relationship for performance and full compliance with the agreement. Only when
dealing with foreigners are detailed contracts found. See Baker, supra note 108, at
135.
203. See Gibbons, supra note 202, at 112-13.
204. See id. at 115. One of the problems with these informal settlement
procedures, demonstrated by the EEOL, is that the process requires consensus
before any decision can be reached and then no authority to implement and enforce
the decision exists. See Baker, supra note 108, at 135.
205. See Baker, supra note 108, at 136-37.
206. See id., at 137.
207. See UPHAM, supra note 52, at 21. Frank Upham details the process of social
change in the following manner: The bureaucracy tries to gauge the fundamental
direction of social change, compares it with the best interests of society from the
perspective of the ruling coalition of which it is a part, and then attempts to stimulate
and facilitate the creation of a national consensus that supports its own vision of
correct national policy. See id.
208. Control over employment practices is considered very important to the
LEGAL PERSP.
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Maintaining this control requires careful statutory drafting and
usually gives the bureaucracy wide discretion to set policies and to
control the administrative process of a particular statute. 9 Often this
means excluding a private right of action in statutory construction so
that courts and private citizens are limited in effecting social change."'
Under this bureaucracy controlled system, litigation is not allowed to
develop into a means for resolving disputes or setting the social
agenda.21 ' However, as the first wave of gender discrimination cases
demonstrate, litigation can be a means to make the bureaucracy
aware of social discontent.
What does this consensus system mean for women who challenge
workplace discrimination? There is a common saying in Japan: The
nail that sticks out gets hammered down. A woman who files suit will
almost inevitably receive severe criticism and pressure from society.
She is seen by society as one who cares only about her own wellbeing, regardless of the effect on the group.1 4 Many even consider it
to be shameful to be mentioned in a court proceeding.215 The intense
embarrassment and humiliation associated with litigation serves as a
strong deterrent for women who are subject to discrimination. 6 In
contrast, an employer has little incentive to settle because there is no
threat of high damages being awarded.2 7 The future of equal
bureaucracy as it concerns the foundations of the Japanese economy. Since many
existing gender inequalities are perceived to be advantageous to maintaining the
lifetime employment system, bureaucratic leaders have resisted change. See Michael
S. Bennett, Gender-BasedEmployment Discriminationin Japan and the United States,
15 Loy. L.A. INT'L & COMP. L.J. 149, 161 (1992).
209. See UPHAM, supra note 52, at 22.
210. See id.
211. See Patterson, supra note 196, at 212.
212. See id.
213. See Knapp, supra note 4, at 102. For example, after filing suit, one woman
plaintiff reported receiving threatening phone calls. In another case, after a married
couple won a wrongful death judgment against neighbors for the death of their infant
son, newspapers published headlines such as "Judgment Hard on Kind Neighbors."
The couple also received more than six hundred phone calls and three hundred
threatening letters. The husband was also fired from his job the day following the
judgment. See id.
214. See Helweg, supra note 4, at 309. Professor Tatsuo Inuoe notes that Japanese
moral language prizes collective goals and common good over individual rights and
personal freedom. See Baker, supra note 108, at 142.
215. See Allen D. Madison, The Context of Employment Discriminationin Japan,

74 U. DET. MERCY L. REv. 187, 202 (1997).
216. See Knapp, supra note 4, at 102.
217. See Efron, supra note 11, at 160. For example, in a typical sexual harassment
lawsuit a plaintiff may recover only $18,000 to $25,000. See id.
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employment opportunity may depend on the ability of women to
initiate social change through judicial process, a daunting task indeed.
However, more women are turning directly to the courts for redress
in light of the failure of the mediation procedure. 18
2. Women in the "Ultra Ice Age"
Japan's economic decline that began in the late 1980s has led to
fewer new jobs for everyone, male or female. 219 Employers forced to
confront inflated salaries and excessive workforce resulting from the
economic boom, began to cut labor costs in order to maintain
With the constraints of the lifetime-employment and
profits.'
seniority systems, decreased hiring became the primary means to
reduce costs."l
However, the impact for women has been
disproportionate, despite the legal protection of the EEOL. The job
market for women is so tight that the media analogizing it in terms of
bad weather, first described the women's job market as doshaburi
However, as the recession deepened and women
(heavy rain).'
faced increased difficulty in job hunting, the characterization changed
to genkanki (severe cold), then to hyogaki (ice age), and finally
reaching the point of chohyogaki (ultra ice age).'
Despite the changes in recruitment and hiring encouraged by the
EEOL and promised by business leaders, women have seen little
increase in hiring for management positions. In 1993, when women's
job hunting entered the "ice age", the percentage of unemployed
females ages 20-24 climbed from 21.7% to 25.4% while the
218. See Suvendrini Kakuchi, Women Rewrite Rules in Male-Dominated
Workplace, INTER PRESS SERVICE, 1999 WL 27374438, Oct. 8, 1999. A recent
example is a woman awarded $280,360 because her employer failed to treat her
equally with male employees. See id. In another case, 12 women sued Tokyo credit
association over discrimination in promotions. After nine years of litigation, the
court ordered the employer to pay $770,000 in unpaid wages had the women been
promoted along with their male counterparts. See Suvendrini Kakuchi, Women
Stumble on the CorporateLadder, INTER PRESS SERVICE, 1998 WL 5986513, Apr. 3,
1998.
219. See Robbi Louise Miller, Note, Women's Job Hunting in the "Ice Age":
Frozen Opportunitiesin Japan,13 WIS. WOMEN'S L.J. 223,223-24 (1998).
220. See id. at 235.
221. See id.
222- See id. at 224.
223. See id. 1996 represented the most difficult year for women's job hunting
when a female university graduate averaged only 0.45 job offers while males received
on average 1.33 offers. In comparison, the 1993 rate of job offers for university
graduates was 2.22 and 1.04 for males and females respectively. See id. at 236.
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percentage of unemployed men in the same age bracket dropped
from 17.1% to 16.8%.224 Furthermore, a 1995 survey revealed that
among companies that interviewed both men and women for
management track positions, 72.3% hired only men.' However, the
number of women hired into clerical and temporary positions has
increased steadily since the enactment of the EEOL although overall
employment for women workers has dropped.'
This suggests
women are not making significant gains in management-track
employment.
The intense media attention on the EEOL may have created a
"myth of opportunity" for female university graduates.f' Robbi
Louise Miller describes this myth of opportunity:
Companies have allowed women to play the recruiting game, and
female graduates are all dressed up, legal protections in hand, ready
to cash in on the equal opportunities they have been guaranteed.
However, in the ice age, women are often sent from company to
company on a wild goose chase, facing multiple indirect obstacles that
render their job hunt fruitless.'
These barriers are difficult to surmount and many women
become discouraged often abandoning
their aspirations for
employment equality.
This pressure on women's employment, marks a curious
phenomenon which seems to contradict the experience of the United
States and other industrialized nations. In most industrialized nations
once women receive legal protection, they are able to maintain
224. See id. at 227. 1996 marked the fifth consecutive year that employment rates
fell for all students. See id. at 235.
225. See id. at 239.
226. See id.

227. See id. at 241.
228. See id. Some of the barriers faced by women applicants include: employers

who deny women access to information or responding in an untimely manner to
requests by female applicants; employers that invite women to attend recruiting

meetings when no intention of hiring a female employee exists; employers which
recruit and hire men first which leaves few if any positions for women who are

recruited and hired at a later date; and employers who increasingly ask female
applicants inappropriate personal questions or engage in sexual harassment. See id.
at 245-48. Recognizing this problem, Keio University established a Harassment
Prevention Committee to combat discrimination during recruitment activities. In
September 1999, the university announced it would complain to companies that
students had reported to the committee for discriminatory practices. See Group to
Press Firms to Stop Sexist Practices, THE YOMIURI SHIMBUN, 1999 WL 17757109,
Sept. 15, 1999.
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employment gains even during recessions.'s Some commentators
attribute the ability of women to maintain their position because
gains in the labor market encourage changes in social attitudes
leading to acceptance of women in the workplace. ° However, the
experience of Japanese women is much different as the number of
women employees declines much more rapidly than full-time male
workers in times of recession. ' One explanation suggests that the
labor shortage during the economic boom led companies to suppress
unfavorable stereotypes of women out of sheer necessity, but that the
recession uncovered the true attitudes of corporate Japan.m
3. Removing Special ProtectionFor Women
One of the most debated aspects of the revised EEOL concerned
removal of the special protections for women under the Labor
Standards Law. Removing these protections coincides with the
change in purpose of the law to give it more of a gender neutral
appearance, but it also may encourage a shift in the employment
system to place more emphasis on merit rather than gender. 3
However, this change will likely mean longer hours and late-night
shifts for women.' 4 In fact, scrapping these provisions that limited the
amount of overtime will likely hinder future efforts to reduce working
hours.2s This effect can be seen in the recent rise in cases of karoshi
(death by overwork) among women. 6 Rengo, the labor lobbying
group, has responded with a promise to make an "all out effort to
create restrictions on overtime, night work, and holiday work for all
workers without regard to gender. 7 One additional concern voiced
by working women is the fear that stereotypical gender roles have not
229. See Miller, supranote 219, at 225.
230. See id.
231. See id. at 226.
232. See id. at 240.
233. See Labor Deregulation Urged, JAPAN INSTITUTE OF LABOR, Vol. 36 No. 02
(Feb. 1, 1997), http://www.jil.go.jpfbulletinyear/1997/vo136-02/04.htm.
234. See id.
235. See id.
236. See Baker, supra note 108, at 146. Karoshi is a serious problem in Japan as
overtime abuses for both men and women remain persistent in the Japanese

economy.

For an extensive discussion of this issue see Kiyoko Kamio Knapp,

Warriors Betrayed- How the "Unwritten Law" Prevails in Japan, 6 IND. INT'L &
COMP. L. REv. 545 (1996).
237. See Bills Revising EEOL and LSL Clear the Diet. Protective Provisionsfor

Female Workers Scrapped, JAPAN INSTITUTE OF LABOR, Vol. 36 No. 08 (Aug. 1,
1997), http:llwww.jil.go.jpfbulletinyear1997/vo136-08105.htm.
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changed and that the law will result in women working longer hours
without any reduction in domestic responsibility.f 8 The Ministry of
Labor recognized this concern in its 1998 White Paper on Working
Women noting that although working women want to balance work
and home, most find it difficult due to time constraints and physical
limitations." 9
4. Lack of Sanctions
Another concern rising from the 1985 EEOL was the lack of
penalty provisions making compliance purely voluntary. As
described above, the 1997 revision allows the Ministry of Labor to
publicize the names of non-complying employers. University of
Tokyo law professor, Takashi Araki believes that these sanctions
cured a significant defect in the 1985 law and will be an effective
means to discourage discriminatory practices.'f Reputations are very
important in Japanese society and Japanese business. While publicity
alone doesn't seem like an effective sanction to those used to fines or
criminal penalties, Japanese companies rely heavily on reputation
when recruiting new employees.2 ' Reputation is likely to become
even more significant as the labor pool dwindles and companies
compete for the most prized recruits. However, it remains to be seen
just how vigilantly the Ministry of Labor will enforce the EEOL 42
V. The Future of Equal Employment in Japan
A. Cultural Stereotypes Persist
One serious issue remaining in Japanese society that is reflected
in the 1985 and even the 1997 EEOL is a persistent adherence to
gender stereotypes. The government carefully structured the EEOL
to fit within its perception of social change in a way that the law
238. See id.
239. See 1998 White Paperon Working Women, JAPAN INSTITUTE OF LABOR, Vol.
38 No. 4, (Apr. 1, 1999), http://www.jil.go.jp/bulletin/year/1999/vo138-04/01.htm.
240. See Araki, supra note 12, at 3.3.
241. See Baker, supra note 108, at 135.
242. Even under the 1985 EEOL, the Office of Women's and Young Workers'
Affairs had limited power to take action against noncomplying employers. However,
Kazuko -itosugi, the director, stated the Office could take "some action" if an
employer engaged in "gross discrimination, but she refused to explain what kinds of
conduct would be gross discrimination or what actions would be taken. See Knapp,
supra note 167, at n.69.
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would blend with Japanese culture. However, this structure only
reinforces cultural norms that encourage use of gender stereotypes. 3
For example, the EEOL serves to strengthen the notion that women
are the sole caregivers in the home.244 While somewhat reduced in the
1997 revision, the law reinforces that it is women who must struggle
to find a balance between career and family. 5 Although many
women want to enter corporate Japan, it is virtually impossible under
current cultural norms. Unlike the United States where a successful
career is admired, Japanese society values the worth of the woman on
marriage and family.246 Yet, for the career woman, family is virtually
impossible due to the long hours and the absence of fathers in care
giving roles.2 7 This leads many women to choose the standard track
of employment rather than the management track in order to fit with
in society's expectations.24 Women see the EEOL as a contradiction
since even if they participate in the workplace and adhere to the
demands of corporate Japan, the law does not allow them to secure
equality in society.249 Moreover, although the 1997 EEOL attempted
to create equality among both genders, it remains virtually powerless
to help men enter fields traditionally dominated by women."
243. From the perspective of management, gender stereotypes are a useful means
to reduce recruitment and hiring costs as decisions about an applicant's potential
productivity can be made without costly research into individual merit. See Knapp,
supra note 167, at 159.
244. See Knapp, supra note 167, at 161. Executives at Japanese companies
continue to hold stereotypical attitudes towards women believing that women cannot
cope with long working hours and other demands that must be met in order to
maintain a long-term career. One manager refusing to be named emphatically stated,
"Women cannot keep up." Kakuchi, supra note 218.
245. See Knapp, supra note 167, at 161.
246. There is a popular saying about Japanese women, "If you are single and over
25 years old, you are leftover cake." See Baker, supra note 108, at 143.
247. See KUMIKO FUJIMURA-FANSELOW, College Women Today: Options and
Dilemmas, in JAPANESE WOMEN: NEW FEMINIST PERSPECTIVES ON THE PAST,
PRESENT AND FUTURE 125, 147 (Kumiko Fujimura-Fanselow & Atsuko Kameda eds.,
1996). A national survey in 1991 found that among working couples, the wife spend
an average of four hours on household chores and child rearing duties while the
husband spent an average of twelve minutes. See id.
248. See id. at 149.
249. See MASAMI OHINATA, The Mystique of Motherhood, in JAPANESE WOMEN:
NEW FEMINIST PERSPECTIVES ON THE PAST, PRESENT AND FuTURE 199, 207 (Kumiko
Fujimura-Fanselow & Astuko Kameda eds., 1996).
250. See Knapp, supra note 167, at 162. There are some changes evident at in
April 1999, 120 men applied for flight attendant positions with Japan Air Lines. See
120 Men Apply to be Flight Attendants, JAPAN TRANSPORTATION SCAN, 1999 WL
9622786, Apr. 12, 1999.
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Another serious concern is how working women are portrayed
by the media. In most television programs, married women are
usually shown in housekeeping and child rearing roles whether or not
their character is employed outside the home."' Commercials are
even more slanted rarely showing a mother even associating with
others outside the home. 2 Even female college students cannot
escape this pervasive gender bias as the media often portrays them in
a derogative manner." However, the media is slowly changing due in
part to a grassroots campaign within the industry. Media groups have
proposed measures to the government and large media
conglomerates to promote gender equality by removing derogatory
portrayals and encouraging women to enter the industry.2' If these
proposals are adopted, it would mark a significant step towards
reversing gender stereotypes in Japanese society.
B. Economic Decline
Nearly a decade ago, Japan's economic bubble burst. A deep
recession followed. While Japan enjoyed economic superpower
status, the traditional corporate culture remained unchallenged.25
However, the prolonged recession is creating pressure on the rigid
employment system. 6 Changes will undoubtedly follow and will
likely work to promote gender equality in the workplace. In
particular, the lifetime employment and seniority systems are losing
appeal. Many prominent Japanese businessmen, including Sony
Chairperson Akio Morita, predict Japanese-style management will
fail in the near future.

7

Employers faced with shrinking revenue and

increasing wages are offering early retirement plans so that less
expensive and younger workers can be hired. 8 This is coupled with
a growth in individual employees negotiating employment contracts
where wage is not based solely on number of years of service. 9 A
251. See

MIDORI FUKUNISHI SUZUKI,

in the Mass Media, JAPANESE
PRESENT AND FUTURE

Women and Television: Portrayalof Women

WOMEN: NEw FEMINIST PERSPECTIVES ON THE PAST,

75, 79 (Kumiko Fujimura-Fanselow & Atsuko Kameda eds.,

1996).
252. See id.
253.
254.
255.
256.
257.
258.
259.

See FUJIMURA-FANSELOW, supra note 247, at 151.
See SUZUKI, supra note 251, at 87.
See Efron, supra note 11, at note 225.
See id.
See Knapp, supra note 4, at n.12.
See Efron, supra note 11, at 166.
See id. Honda Motor Co., Ltd. now allows employees in managerial posts to
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system based on merit is becoming more popular as businesses can
allocate personnel to maximize talent and individulal strength.m Job
mobility is also increasing as young workers feel less compelled to
remain with a single company throughout their careers. 6'
As
personal merit becomes more prominent in hiring and promotion,
women will greatly benefit as currently more women than men attend
four year universities.262 Furthermore, Japanese companies are being
forced into more flexible attitudes about women in general. 63
In addition, a labor shortage caused by the declining birth rate
and aging population will likely force Japanese companies to hire
women in order to maintain economic viability.2' 6 In the next few
years a large proportion of workers are expected to retire. Coupled
with a rapidly dropping birthrate and Japan will soon face a severe
labor crisis.' As businesses will be forced to find new supplies of
labor, women's bargaining position vis-a-vis employers will likely
increase dramatically. For example, Toyota Motor Corporation
recently announced plans to increase women workers to help ease
their labor shortage, as a response to the declining birth rates and
aging population. 7
C. The Rise of Individualism
Recently in Japan, there has been a growing movement to break
away from cultural norms. More attention is given to civil rights
issues and more people are turning to the courts to vindicate their

negotiate their salary directly with the company based on their individual
performance and qualifications. See id. at 166.
260. See id. at 167.
261. See Knapp, supra note 4, at 128. Only 20% of males and 10% of females in
their twenties are expected to stay at their present job until retirement. See id.

262 See ATSUKO KAMEDA, Sexism and Gender Stereotyping in Schools, in
JAPANESE WOMEN: NEW FEMINIST PERSPECTIVES ON THE PAST, PRESENT, AND
FuTURE, 107, 111 (Kumiko Fujimura-Fanselow & Atsuko Kameda, 1996).
263. See Knapp, supra note 4, at 85.
264. See Efron, supra note 11, at 152-53. According to the Ministry of Labor in a
1992 report, 12.6% of the population was over the age 65. See id. at 168.
265. See Madison, supra note 215, at 207.
266. See id. By 1997 the birth rate had dropped to 1.43. See Efron, supra note 11,
at 153. The Ministry of Health and Welfare estimate that by the year 2069, Japan's
population will have declined by more than 20 million from its current 123.6 million.
If current trends continue, the population will be cut in half by the end of the next
century. See Patterson, supra note 184, at n.14.
267. See Efron, supra note 11, at 153.
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individual rights.26 Young Japanese express discontent over group
conformity and social restrictions.269 Many Japanese men are freeing
themselves from the corporate culture that dominates their lives.'
Support groups, such as Men Concerned About Child Care, have
organized and meet often to discuss different ways to find meaning in
life beyond the corporate family.27
For a growing number of
Japanese men and women, work is no longer the center of life. 2' For
women seeking gender equality, these are encouraging signs. The
glass ceilings of the past are beginning to break apart.
However, individualism has brought its price. The divorce rate,
while still low compared with the United States, is at its highest rate
ever.' With the rise in life-expectancy, many Japanese women are
unwilling to remain with retired husbands for the rest of their lives.
Furthermore, women shy away from marriage as they are
disillusioned by the those who have attempted to juggle their career
and family with little help from husbands at home.
The delay in
marriage is contributing to the declining birthrate as women are
married for fewer of their childbearing years.276 Also, abortion rates
are skyrocketing as women feel that family and career cannot be
combined.2" For many career women, pregnancy simply is not an
option. However, the news is generally good for Japanese women
who are searching for gender equality in the workplace, but
significant challenges remain.
Conclusion
Although true gender equality remains a distant light at the end
of a dark tunnel in Japan, the future looks bright. Particularly with
268.
269.
270.
271.

See Gibbons, supra note 202, at 125.
See Knapp, supra note 236, at 571.
See id., at 572.

See MASANORI YAMAGUCHI, Men on the Threshold of Change, in JAPANESE
WOMEN: NEW FEMINIST PERSPECTIVES ON THE PAST, PRESENT AND FUTURE 247, 251

(Kumiko Fujimura-Fanselow & Atsuko Kameda eds., 1996).
272. See Knapp, supra note 236, at 572. One recent poll reported that 31.5% of
men view work as a means of making life more enjoyable and 25.3% responded that
they worked to maximize their individual potential. In stark contrast, only 0.4%
stated that corporate development was their main goal. See id.
273. See YAMAGUCHI, supra note 271, at 249.
274. See id.
275. See id. at 249.
276. See MIKISO HANE, EASTERN PHOENIX 155 (1996).
277. See id. at 156.
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regard to employment, Japanese women should expect the coming
decade to offer unprecedented opportunity. However, much work
needs to be done in order to lay the foundation for future equality.
First, the EEOL needs to be further amended to create a private right
of action. Although cultural barriers to litigation still discourage
women from suing employers, past experience has demonstrated that
the judiciary is willing to look beyond social stereotypes and cultural
traditions. Furthermore, just the real possibility of a lawsuit would
likely encourage parties to settle cases and promote more efficient
dispute resolution. 278 The courts can be legitimately credited with
laying the foundation for the equal employment legislation and will
likely determine the success of the EEOL's future.
Second, the EEOL's mediation and settlement procedure must
be revised. Primarily, the mediation process must be given legal force
so that decisions can be enforced upon the parties. The current
system has done nothing to deter employers from discriminatory
practices. Another suggestion is to create a neutral agency to oversee
complaints and mediation under the EEOL.279 Creating a neutral
agency could help eliminate the real and perceived bias concerning
the close connections of the Ministry of Labor and corporate Japan.
Third, Japanese businesses must continue to restructure basing
employment on merit and mobility rather than gender stereotypes.
While this will likely be forced upon Japan due to economic necessity,
those businesses that are able to respond quickly by creating a merit
based, mobile workforce will likely compete better in the rapidly
expanding global economy. As the labor pool continues to constrict,
employers will need to provide incentives to retain quality workers
that will make up the economic backbone of the business sector. As
women university graduates now outnumber male graduates,
employers will need to actively court these highly qualified employees
Those companies that engage in
regardless of their sex.2
discriminatory practices will find themselves at a disadvantage
compared with companies that create a gender equal workplace.
Fourth, the government needs to change cultural values.
Although a Confucian based ideology encouraged obedience and
278. See Knapp, supranote 4, at 118.
279. See Helweg, supra note 4, at 319. Diana Helweg notes that many high level
officials in the Ministry of Labor often go to work for large corporations after retiring
from government positions. This creates a conflict of interest and removes incentive
to enforce the EEOL against potential future employers. See id.
280. See KAMEDA, supra note 262, at 111.
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felial piety to the house head, much of the gender stereotypes that
exist in Japan today resulted from government initiated social
policies. The view that women should work only to the extent that
the job doesn't interfere with family responsibilities remains
prevalent in Japan, even among women."' Many women feel that
they are destined to be housewives and do not even consider
promotions at work.m Recent government surveys show that this
perception has grown stronger over the past five years.' In today's
modern age, for women to continue to hold this view seems curious.
However, perhaps this view continues because the home is where
women are kings. Japanese women ordinarily exert immense power
and autonomy in raising children, controlling finances, and managing
household affairs.'
Many women responding to surveys have
indicated that they prefer their husbands to spend as little time at
home as possible since he only gets underfoot.' These women see
their husbands as little more than breadwinners whose role is to
provide their wives with money which gives women considerable
spending power in the economy.
The government needs to develop more training and educational
programs within media, business, and schools to combat these
persistent stereotypes. More role models need to be created within
the media as well as society, to demonstrate that many women do
have it all, mixing a healthy family life with high-level employment.
These types of role models will encourage women who feel
constrained by societal pressures that tell her to choose either work
or family. Perhaps most effective will be programs that work to
educate and socialize children about gender equality. For example,
beginning in 1993, as a result of intense lobbying by women's groups,
both boys and girls are required to study home economics and
industrial arts. 6 This type of socialization will likely lead to a general
281. See FUJIMURA-FANSELOW, supra note 247, at 146. 61.6% of men and 69% of
women responded that a woman's job should not interfere with her family
responsibilities. While 18.4 % of men and 9.9% of women said women should not
work at all because it would not allow them to meet demands at home. See id. at 146-

47.
282. See Helweg, supra note 4, at 309.
283. In 1997 86.4% of respondents agreed a woman alone should do the
housework up from 85.6% in 1992. See SUVENDRINI KAKUCHI, Women Still Shackled
to the Home, INTER PRESS SERVICE, 1998 WL 5988409, Jul. 23, 1998.
284. See PYLE, supra note 52, at 262.

285. See HANE, supra note 276, at 155.
286. See KAMEDA, supra note 262, at 111.
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conception on the fundamental equality of the sexes among the next
generation.
In conjunction with programs that focus on gender
discrimination, the government also needs more education and
A recent government panel,
awareness of individual rights.'
consisting of top intellects and leaders, concluded that the traits that
define Japanese society - conformity, decision-making by consensus,
and follow-the-rule orderliness - have "leached Japan's vitality." m
The panel stated that Japanese people must become more tolerant of
those who differ from the norm, become less preoccupied with rules,
and develop a "spirit of self-reliance." 9 Most interesting is a call for
more lawyers as most commentators and Japanese people themselves
view Japan as a culture that tends to avoid litigation. However, the
director of the commission responded to this issue stating, "But we
When we advocate more
have too many unwritten rules.
individualism and individual responsibility, we have a much more
open system where people can clearly understand the boundaries."2'
With respect to the EEOL and other legal rights, Japan suffers
from a lack of awareness and educational opportunities about the
law.29' Exposure to the law and legal remedies remains limited.2'
This creates a barrier for people to exercise their legal rights. With
more information and awareness, the more likely Japanese people
will use the law to protect their individual rights.2' Not only will this
287. On June 15, 1999 the Diet enacted the "basic law on joint participation by
men and women in society." The law specifically targets practices and systems that
need to be considered in creating a society free from gender bias. The government
will engage in a promotion campaign to increase public awareness. See Diet Enacts
Gender-EqualityBill, JAPAN POL'Y AND POL., 1999 WL 8896227, June 21,1999.
288. See Donald Struck, Japanese Must Loosen Up, Government Report Says, S.F.
CHRON., Jan. 20,2000, at A14.
289. See id.
290. See id.
291. See Knapp, supra note 236, at 577.
292. See id.
293. See id. For example, traditionally, sexual harassment was viewed as a private
matter between individuals. However, as awareness of the problem grew, legal
recognition followed. In 1992, a Fukuoka District Court held that "sexual
unpleasantness" in the workplace violated a worker's interest in maintaining the
honor of her reputation. See Hayashi, supra note 144, at 46. In general, there is a
growing interest in litigation among Japanese citizens as a "larger number of people
are demanding more justice according to law rather than abandoning their claims
solely for the purpose of maintaining harmony in the community." See Gibbons,
supra note 202, at 126 (quoting Tanaka, The Role of Law in Japanese Society:
ComparisonsWith the West, 19 U.BRuT.CoLUM.L.REv. 375,387 (1985)).
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encourage laws with more effective remedies, but also promote
compliance.
The recommendations posed by the government panel will
require a radical retooling of Japanese cultural traditions drawing on
efforts of government, business, academia, media, as well as the
public at large. How far these efforts go will largely shape the future
of equal employment opportunity in Japan.

